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MEMORANDUM

This adversary proceeding is before the court wupon the
plaintiff’s conplaint seeking a determ nation fromthe court that
plaintiff’s income taxes for the tax years 1984 through 1987 are
di schargeabl e. The defendant, |Internal Revenue Service, argues the
taxes are exenpted from di scharge because the plaintiff did not
file form1040 tax returns for those years. The plaintiff contends
that he did file a return because he signed an I RS Form 5564,
Noti ce of Deficiency-Wiiver, which he mailed to the | RS on February
1, 1991, and that he allegedly signed other docunments at the
request of the IRS during a neeting with an IRS agent in Mrch
1992. M. Nol an contends that the Notice of Deficiency-Wiver and



ot her docunents he signed constitute a tax return and that his
t axes are di schargeabl e. Havi ng consi dered t he evi dence i ntroduced
in this proceeding, together with the argunments and briefs of
counsel, the court nowenters its findings of fact and concl usi ons

of | aw pursuant to Bankruptcy Rul e 7052.

The plaintiff did not file a form 1040 tax return for tax
years 1984 through 1987. During those years the plaintiff worked
as a carpenter for several different enpl oyers. Because no returns
were filed by the plaintiff, the IRS prepared a substitute for
returns pursuant to Section 6020(b) of the Internal Revenue Code
for the years in question. The IRS then conputed the anount of
taxes due fromthe plaintiff by examning its own records which
consisted primarily of Form 1099's received from plaintiff’'s

several enpl oyers.

In January 1991, the IRS sent the plaintiff a Notice of
Deficiency. The Notice stated the anmounts due for 1984 through
1987, as conputed by the IRS. Acconpanying the Notice was an | RS
Form5564, Notice of Deficiency-Wiver. The plaintiff executed the
Formand rmailed it to the RS on February 1, 1991. By executing
Form 5564, the plaintiff agreed to the imedi ate assessnent and
col l ection of the deficiencies conputed by the IRS. Together with
Form 5564 the plaintiff sent a handwitten letter to the I RS that

stated the plaintiff had no records to deny the tax computations



made by the IRS. The letter also requested that the IRS set up a

nmont hly repaynent plan for the plaintiff.

Over a year later, on March 13, 1992, the plaintiff nmet with
| RS revenue agent Ben McBain. M. MBain is a revenue officer who
works in the IRS collection division in Chattanooga, Tennessee.
M. MBain's duties include collecting taxes, getting information
for tax coll ection purposes, and sei zing assets for tax collection
pur poses. As a collection officer, he is not responsible for
preparing substitute returns nor is he responsible for conducting
audits. During the nmeeting with M. MBain, the plaintiff went
over the Notice of Deficiency calculated by the IRS which the
plaintiff had received in January 1991; he provided M. MBain wth
a list of enployers that the plaintiff was able to recall from
nmenory; and he gave M. MBai n i nformati on about his current i ncone
and expenses so that a repaynment schedul e coul d be worked out. From
a description of the neeting by the plaintiff and froma descrip-
tion of M. MBain's job responsibilities, it appears that the
nmeeting between the plaintiff and M. MBain was primarily for the
pur pose of arrangi ng a repaynent schedul e for the collection of the

t axes that had been assessed by the IRS a year earlier.

Al though the plaintiff testified he signed other IRS docu-
ments, in addition to the Waiver Form the plaintiff’s IRS file,
whi ch was reviewed by Revenue Oficer Constance Little, did not
contain any other executed docunents by the plaintiff. Hence

there are no docunents in evidence, other than the Form 5564
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executed by the plaintiff, that can be construed as plaintiff’s tax

returns.

The plaintiff testified that M. MBain did not ask himto
filetax returns for the tax years in question nor did the I RS send

hi m any request for tax returns.
.

When a taxpayer has failed or refused to file a proper return,
the RS may prepare a substitute return frominformation it can
acquire and then treat the substitute return as the official return
for the year in question. Title 26, United States Code § 6020(b)

provi des:

(1) Authority of Secretary to execute return.
- If any person fails to make any return
required by any internal revenue | aw or regu-
| ation nade thereunder at the time prescribed
therefor, or makes, wllfully or otherw se, a
false or fraudulent return, the Secretary
shall make such return fromhis own know edge
and from such information as he can obtain
t hrough testinony or otherw se.

(2) Status of returns. - Any return so nade
and subscri bed by the Secretary shall be prim
facie good and sufficient for all |egal pur-
poses.

In this case it appears that the Secretary prepared a
substitute return with no assistance from the debtor under 8§
6020(b). The cases are virtually unaninous in holding that such a

substitute return does not qualify as the kind of return a debtor



must have filed in order to escape the effect of 11 U S C 8§
523(a)(1)(B) (i), which prevents the discharge of taxes for which
returns were not filed. Bergstrom v. United States (In re
Bergstronm), 949 F.2d 341, 343 (10th Cr. 1991); Rank v. United
States (In re Rank), 161 B.R 406, 409 (Bankr. N.D. Chio 1993)
(collecting cases). Moreover, a debtor may not escape the
consequences of 8§ 523(a)(1)(B)(i) by showing that the IRS did not
specifically request or direct that the debtor file a return

Nothing in the statute requires notice to the debtor of his filing

obl i gati on.

The plaintiff relies primarily on Carapella v. United States
(Inre Carapella), 84 B.R 779 (Bankr. MD. Fla. 1988), wherein the
court held that, under 26 U.S.C. § 6020(a), the debtor’s signing of
|RS form 870, coupled with the fact that the *“Government already
possessed sufficient information to determne the tax liability of
the Debtor,” id. at 782, was enough to permt treatment of the form
870 as a return for purposes of the Bankruptcy Code’ s discharge
provisions. This decision is criticized in Gushue v. Interna
Revenue Service (In re Gushue), 126 B.R 202, 204 (Bankr. E.D. Pa.
1991), as a “deviation” fromthe majority rule, and the Gushue
court refused to follow it and held that substitute returns
prepared and filed by the Secretary under § 6020(b) were not tax
returns for purposes of 11 U S.C. §8 523. This court agrees with
Gushue and thus will not follow Carapella. Carapella purports to

be decided under § 6020(a) and Revenue Ruling 74-203, which



construes 8§ 6020(a) but does not pertain to 86020(b). The court in
Carapella believed that the Revenue Ruling’s requirenment of
“acconpanyi ng schedul es” coul d be nade up for by the fact that I RS
“al ready possessed sufficient information. . .” to determ ne tax
liability in Carapella s case. This court disagrees because it
bel i eves that I RS possession of information about the taxpayer is
irrelevant to determ ning whether the debtor filed a return for
pur poses of 8§ 523(a)(1)(B)(i). It mght be that IRS, through
outside sources, knew everything there was to know about a
hypot heti cal taxpayer’s financial situation and tax status.
Wt hout nore, that would not nean that the taxpayer had filed a
return, even though he m ght have signed sone procedural formin

the course of his dealings with IRS

The plaintiff also relies on Lowie v. United States (In re
Lowie), 162 B.R 864 (Bankr. D. Nev. 1994), in which the court
held that the taxpayer’s cooperation with IRS in signing a form
1902-B upon I RS representations that it would serve as a substitute
tax return was sufficient to constitute a return under 26 U.S.C. 8
6020(a). The facts in the Lowie case are di stingui shable fromthe
facts here. In the instant case, the I RS prepared the substitute
returns for the plaintiff under 26 U S.C. 8 6020(b), not from
information provided by the plaintiff, but from information
received fromthird parties. The only docunent in evidence signed
by the plaintiff was the Form5564 whi ch cannot be consi dered a t ax

return. Moreover, there is nothing that occurred during the



neeting the plaintiff had with the IRS collections officer over a
year after the assessnent of the taxes that the court can reason-
ably construe as constituting the filing of a return by the
plaintiff. Hence, because the facts in Lowie are different from

those in the case at bar, and because it is a 8 6020(a) case,

Lowie is not applicable here.

Accordingly, the court nust conclude that the plaintiff failed
to file tax returns for the tax years 1984 through 1987 and t hat
the taxes for those periods are not discharged in the plaintiff’'s

bankruptcy case. An appropriate order will enter

JOHN C. COXX
United States Bankruptcy Judge



